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Useful pages on the regulator website

Main MOP site: https://www.mop.cl/Paginas/default.aspx

Key regulation: https://www.mop.cl/acercadelmop/Marcolegal/Paginas/default.aspx

Tender processes: https://www.mop.cl/servicios/Paginas/ConcursosyLicitaciones.aspx
Contractors and consultants:https://www.mop.cl/servicios/Paginas/ContratistasyConsultores.aspx
Documentation centre: https://www.mop.cl/CentrodeDocumentacion/Paginas/default.aspx

Key individuals

e Alfredo Moreno Charme, Civil Engineer: Minister of Public Works

o Cristdbal Leturia, Civil Engineer: Undersecretary of Public Works

o Carlos Guzman Jara, Civil Engineer: Director of General Public Works
e Francisca Morandé Errazuriz, Lawyer: Legal Department

Regulatory oversight

The Ministry of Public Works (Ministerio de Obras Pulblicas (MOP)) is the cabinet-level administrative
office in charge of planning, studying, designing, constructing, repairing, maintaining and operating
public infrastructure in Chile.

Its work embraces roads, highways, bridges, tunnels, airports, harbours, hospitals, public schools,
stadiums, reservoirs, border crossings and airfields, among many others. It is also responsible for
the management, distribution, use and conservation of all water resources within the country and for
enforcing the national Water Code.

The MOP’s mission also considers new public building work and the enhancement of existing build-
ings that have a particular economic character.

The MOP is also responsible for enforcing the country’s concessions legislation (also known as
public-private partnership). It can also support the work of other ministries that are required by law
to construct or repair different types of infrastructure, including institutions, firms or companies with
state participation, regional governments and municipalities.

It does not conduct or oversee all public works executed in Chile. Many public organisations
(Ministry of Housing and Urban Planning, Ministry of Health, Municipalities, among others) execute
their projects without the MOP's participation either in budgetary matters or in the management of the
project. The MOP also acts as project administrator for other public entities from time to time.

There are a number of laws that regulate the MOP. One of the main statutes is the DFL No. 850,
which determined the organisation of the MOP, its functions and powers to act in the public sector.
Other laws that are important in relation to public works are the following:

o Decree No. 900 MOP - Public Works Concessions Law (Ley de Concesiones de Obras Publicas);
e Law No. 21,044 - General Directorate of Public Works Concessions (Direccidn General de

Concesiones de Obras Publicas):

o Law No. 21,082 - Infrastructure Fund (Fondo de Infraestructural;

+ Decree No. 75 MOP - Regulation for public works contracts (Reglamento para contratos de obras
publicas); and

« Decree No. 956 MOP - Regulation for the Concessions Law (Reglamento para la Ley de Concesiones).

Reporting and disclosure obligations

The General Directorate of Public Works is responsible for the administration of the Contractors
Register, which comprises the Register of Major Works and the Register of Minor Works. These regis-
ters comprise natural persons and legal entities that are authorised to serve as contractors of the MOP.

Articles 7 and 8 of Decree No. 75 MOP list the minimum requirements for the information that is
required to be entered on each of the registers.
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For the purpose of classifying contractors, the Register of Major Works is divided into Specialities
of Civil Works and Assembly, which in turn are divided into registers according to the type of work and
whose experience requires accreditation. Contractors may request registration in one or more of the
categories and specialities of the Register of Contractors. Each record will, in turn, be categorised
according to experience, economic ability, professional quality and professional plant staff.

To access any of the registers, a contractor must gain accreditation for the speciality required and
prove a minimum level of experience, which is measured by the amount of work it has carried out.

Monetary sanctions and recent behaviour

The monetary sanctions contained in Supreme Decree No. 75 (DS 75) are generically called ‘fines’
and, technically, correspond to ‘penalties’. In other words, they do not correspond to a genuine pre-
estimation of the damage caused to the state and are applied irrespective the existence or not of any
damage. Therefore, they do not need to be proven nor are they recoverable by the contractor. The types
of activities for which sanctions are imposed include the following:

» Fora contractor’s failure to comply with any order of the fiscal inspector (article 111, DS 75), a daily
fine ranging from 0.5 to 8 UTM [monetary unit equivalent to approximately US$60). The representa-
tive of the MOP on site is called the fiscal inspector, defined by article 110, DS 75 as ‘the professional
officer, appointed by the competent authority, who has been directly responsible for ensuring the
correct execution of a work and, in general, for the fulfilment of a contract".

« For failure to deliver information relating to contracted workers (article 123, DS 75), a daily fine of 1
UTM for each day of delay. The same measure applies when a contractor does not report occupa-
tional accidents and diseases in accordance with the current legal provisions (article 124, DS 75),
and when a contractor does not adopt the necessary measures to maintain hygiene and safety at
work on site (article 125, DS 75). A similar sanction is applied when a contractor does not deliver
monthly a list of workers who are active in the various tasks, including subcontractors, within the
five days following the month reported (article 143, DS 75).

e When anticipated termination of the contract occurs that is the responsibility of the contractor
(article 148, DS 75). Further, article 152, DS 75 states that the contractor ‘will lose as a penalty,
as soon as the contract is terminated, at least 25% of the value of the guarantees that ensure its
compliance’, with the exceptions indicated in the same article.

o Article 163 of DS 75 establishes a daily fine for ‘not delivering the fully finished work within the
contractual term, including any extensions of time granted’. The calculation for the daily fine is 'K x
P/d’, where 'K is a factor to be defined in the tender documents (or, absent a base amount, 0.50):
‘P’ is the amount of the contracted work, including extensions and decreases of the contracted
amount; and 'd" is the number of running days of the contract duration, including eventual exten-
sions of time. According to article 163, the tender documents may also establish fines for partial
milestones.

According to article 135 of DS 75, the amounts of all these fines may be modified in the tender docu-
ments, according to the magnitude of the work, its duration, degree of urgency and importance, or
other reasons that are considered important. In any case, the total fine for delay in the completion of
work (contained in article 163) may not exceed 15% of the value of the contract. This amount does not
include other fines, as indicated above.

Article 135 also states: 'Regarding possible fines for technical breaches, they will be clearly estab-
lished in the bases.’

Finally, article 165 indicates that the application of these fines will be made without trial or arbitra-
tion, and communicated in writing to the contractor and deducted from any due payment, withholding
or guarantees, if other means are not sufficient.
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Non-monetary sanctioning powers and behaviour

The non-monetary sanctions established by Supreme Decree No. 75 (DS 75) are contained in articles
43 to 45, for contractors of work on either a major or minor scale. These sanctions consist mainly of
the suspension or reduction of category in the General Register of Contractors. In this regard, note that
the MOP can only contract with companies that are incorporated in this Register, which is divided in
respect of contractors, pursuant to Article 5 of the Decree, between the Register of Major Works, regu-
lated in article 7 et seq and the Register of Minor Works, contained in article 48 et seq. A suspension
is a serious sanction, since it prevents a contractor from developing any business with the Ministry.
Likewise, the reduction of category prevents a contractor from accessing bids for higher amounts.

The sanctions can be applied automatically (for example, paragraph 1 of article 43 provides for a
suspension in the event that a contractor ‘does not comply with its obligations before the General
Register of Contractors’ for the entire period in which that breach continues) or, by decision of the
‘Commission of the General Register of Contractors, which will review the situation (for example, of the
contractor does not comply with his or her contract, as indicated in paragraph 2 of article 43).

Article 44 of DS 75 states that 'the Commission of the General Register of Contractors may suspend
from this Register for a pre-determined period, the contractor who, in its opinion, has committed
serious or repeated offences or breaches of the provisions of these Regulations, or for other reasons
that in its opinion advise it, the situation that must be duly founded in the corresponding Act of this
Commission, and communicated to the suspended contractor’. The suspension will become effective
once the contractor’s statements have been received, or if 15 days have elapsed since the suspension
was notified and the latter remains silent.

Article 45 of DS 75 establishes a catalogue of cases, which is not exhaustive (for example, article 173
determines the suspension from the Register for not correcting defects during the guarantee period
of the work], in which a suspension or reduction of category is determined, as the case may be, for
example: due to poor performance by the contractor's management, in relation to the work carried
out; or if the contractor obtains ratings below 4.5 (out of 7) within a period of five years; or when a bank
guarantee orinsurance policy is not presented or renewed in a contract.

The presentation of falsified documents or false information has a sanction of suspension from the
Register for up to eight years, without prejudice to the corresponding legal actions.

Finally, it is important to mention a particular reason for elimination from the General Register,
contained in article 119 of the Regulation, in the case of foreign contractors, for the purposes of claims
or interpretation of the contract. The prohibition is that the contractors aforementioned ‘'may not invoke
the protection of their governments or make claims through diplomatic channels, under any pretext".
The provision ends by stating that the ‘contravention of this article will be reason for the contractor to
be eliminated from the General Register of Contractors or Special Registries’.

Recent and upcoming developments

At the level of internal governance, given the need to provide special treatment for the public-private

partnerships scheme, after a long period of legislative discussion, through article 22 bis of Law No.

21,044, enacted on 17 November 2017, the General Directorate of Public Works Concessions was

created, under the supervision of the MOP. The functions of this General Directorate include proposing

to the Ministry:

e the acceptance or rejection of private initiative concession ideas presented by individuals, pursuant
to the provisions of article 2 of the Law of Concessions;

e the programming of the bidding procedures for the contracting of studies, projects and the execu-
tion of fiscal public works through the concession system;

e the administrative and economic conditions to which the bidding processes will be subject, for the
concession of public fiscal works, in accordance with current regulations;

 the rules for auditing concession contracts, according to current regulations; and
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e any modifications that may be necessary to incorporate into the concession contracts under
construction or operation, pursuant to the provisions of current regulations.

A review to make improvements to Supreme Decree No. 75 (DS 75), which corresponds to the Public
Works Contracting Regulations, in its different aspects, is currently being carried out. It is important
to keep in mind that DS 75 is, by definition, the subsidiary rule applicable to all public works contracts.
For its part, in parallel with the existing working group, an expert committee was established in 2019,
which has been working with the Chilean Chamber of Construction and the Ministry of Public Works
to develop a regulatory framework for the regulation and implementation of dispute boards [panel
técnico de acompanamiento] for public works contracts with direct investment from the state. Alex
Wagemann, one of the authors of this analysis, was a member of this expert committee. Currently,
there is a pilot plan, made up of five contracts with different types of dispute boards, which are being
evaluated, with the aim of establishing how they work in practice in Chile. The result of this pilot will
provide useful input for improving the regulatory framework of the dispute boards, which will be incor-
porated directly as a Chapter of DS 75.

Finally, from the perspective of the public budget, the investment in public works managed by the
MOP has remained relatively stable in the past five years, representing around US$6 billion per year
and around 2.2% of gross domestic product (source: ‘Chile: Investment in Public Use Infrastructure
2005-2018", page 30).

Challenges

The MOP is facing multiple challenges, several of them relating to the general need to modernise the
management of the state.

The first of these challenges is having the necessary and qualified human and material resources to
carry out the annual budget execution processes within the corresponding periods, given that the lack
of speed and the bureaucracy in the bidding processes mean that, despite having funds available, they
cannot be executed within the corresponding public year.

Another key challenge is to substantially improve the content of the Public Works Contracting
Regulation, Supreme Decree No. 75, in several respects relating in particular to the distribution of
risks, the introduction of provisions that facilitate free competition (note here that the Chilean Court of
Free Competition issued a series of recommendations in this respect on 13 March 2020 to improve DS
75) and the incorporation of forms of alternative dispute resolution, in particular, the dispute boards.

Further, bearing in mind the current situation relating to the long-standing drought in the Chilean
central valley (which has worsened in recent years) and the covid-19 pandemic, the MOP is having to
prioritise both the construction of infrastructure to reinforce the water supply system and the telecom-
munications infrastructure, particularly to grant internet access to a majority of the population.

Interacting with the regulator

Pursuant to Law No. 19,880 Establishing the Basis for the Administrative Procedures Governing the
Acts of the Agencies of the State Administration, persons can submit queries, complaints, suggestions
and congratulations to the public authorities. The MOP offers an online contact form, which can be
accessed at: https://siac.mop.gob.cl/docs/formulario_solicitud_siac_septiembre_2019_ley 19880.pdf

Applicants receive a response following submission of this form within approximately 10
business days.

Further, it is possible to request public information generated, owned or administered by the MOP
as a consequence of the exercise of its powers and attributions within the framework of Law No. 20.285
on transparency. The online form for this purpose can be accessed at:

https://siac.mop.gob.cl/docs/formulario_solicitud_siac_septiembre_2019_ley_20285.pdf
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The deadline for a response to a request for information is 20 business days. In exceptional circum-
stances, it can be extended for another 10 business days, when those circumstances make it difficult
to gather the requested information.

Law No. 20,730, which was published on 8 March 2014, regulates the lobbying and the procedures
that represent particular interests before the authorities and officials, constituting a major advance in
providing tools for public activity that make those procedures more transparent.

Meetings and other hearings requested by lobbyists and managers of private interests may be held
to influence a public decision. Note, however, that the authority of the Minister and its Secretaries is
subject to reporting obligations under Law No. 20,730.

Notes for foreign investors

Pursuant to article 12 of Supreme Decree No. 75 (DS 75), except for exceptional cases duly qualified
by the Director General, foreign companies or consortiums in which they intervene may participate
in a tender. Foreign companies will be required to meet the same requirements that are required of
national contractors, or the equivalent under the laws and regulations in force in the country of origin.
The registration procedure for foreign companies is established in article 35 of DS 75.
Article 35 provides:
The Head of the Registries Department may accept, in accordance with the background infor-
mation, requests for inscription in the Registry of Major Works of foreign legal persons, which
must have an accredited representative in Chile, of natural persons who possess a profes-
sional title granted by a foreign university with an academic level equivalent to the national
level and recognised in Chile, and legal entities in which a natural person who is in this latter
condition has participation. Foreign corporations must also, for the purpose of registration,
comply with the rules that are determined in Chilean law for them.

Other regulators it works closely with

Servicio de Evaluacién Ambiental
SEA
Environmental Assessment Service (Chile)

Contraloria General de la Republica
CGR
Office of the Comptroller General of the Republic [Chile]

Pursuant to article 116 of the General Urbanistic and Construction Law, all construction work requires
a permit issued by a municipal works directorate. Pursuant to article 126 of the same Law, the cost of
permits is calculated based on the budget of the work by applying established unit costs per square
metre of construction, in accordance with the types and construction materials to be used. The time
scale for obtaining this permit varies between four and eight months.

Large-scale infrastructure projects will need to obtain an environmental permit known as an envi-
ronmental qualification resolution (Resolucién de Calificacién Ambiental (RCAJ). These permits are
issued by an Evaluation Commission established by article 86 of the Law No. 20,417 on the Ministry,
Environmental Assessment Service and Environmental Agency, once proposed by the Environmental
Assessment Service (Servicio de Evaluacion Ambiental], an agency of the Environmental Ministry.

Entities wishing to obtain an RCA must submit to the SEA either a declaration that environmental
regulations have been met in every respect and that no additional measures are required, or an official
environmental impact assessment [EIA]. The preparation of an EIA requires different investigations
and is usually costly in terms of both time and expense. A study conducted in 2017 by the Chilean
Copper Commission concluded that ‘on average projects remain in the system close to 200 days, the
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remaining time of approved projects being an average of 289 days. Therefore, in considering the prepa-
ration of an EIA, an entity must allow two to three years to obtain an RCA.

The acts of public servants can be reviewed by the Office of the General Comptroller of the Republic
(Contraloria General de la Republical, which is a supreme audit institution of the state administra-
tion and is autonomous with respect to the Executive Branch and other public bodies. It controls the
legality of administrative acts and safeguards the correct use of public funds.
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